IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY M BROAN ASSOCI ATES, INC. : CVIL ACTI ON
vs. © NO. 02-MC- 15

ALLSTAR DRYWALL & ACQUSTI CS, | NC.

VEMORANDUM AND ORDER

JOYNER, J. Apri | , 2002

This action has been brought before this Court on Petition
of Jeffrey M Brown Associates, Inc. to Vacate Arbitration Award
and the Cross-Mdtion to Confirm Arbitration Anard of Respondent,
Al l star Drywall & Acoustics, Inc. For the reasons outlined
bel ow, the petition to vacate shall be denied and the notion to
confirm shall be granted.

Backgr ound

This case has its origins in a contract which Petitioner
(hereinafter “JMB") entered into with the Center for Nursing and
Rehabilitation for renovations to one of its facilities |ocated
in Brooklyn, New York. Thereafter, on or around June 18, 1998,
JMB entered into a subcontract with Respondent Allstar Drywall &
Acoustics, Inc. (“Allstar”) whereby Allstar would furnish the
| abor, materials, equipnment and ot her incidentals necessary to
conplete the drywall installation, rough carpentry work, taping

and acoustical ceiling installation in exchange for paynent by



JMB of the sum of $880, 000.

On or about Cctober 8, 1999, JMB commenced suit agai nst
Allstar in the Court of Common Pl eas of Phil adel phia County for
breach of contract and breach of warranty alleging that Allstar
had failed to performits obligations under the agreenent and
that this failure caused JMB to retain other subcontractors to
finish the job costing it an additional $323,664. JM further
alleged that it overpaid Allstar for work which it did not
performin the anount of $312,104. Allstar counter-clained
against JMB, alleging that it was still owed the bal ance due on
the revised contract price in the amount of $158,207 and that as
a consequence of JMB's failure to performits obligations under
the agreenent, Allstar incurred additional |abor and other costs
in the amount of $358, 809.

I n August, 2000, the parties agreed to submt their dispute
to binding arbitration to be conducted in accordance with the
rules of the American Arbitration Association and “other state
and federal rules,” and filed an Order to mark the Phil adel phia
action discontinued and ended. Follow ng sone ni ne hearings
bet ween August 21 and Cctober 5, 2001, the arbitrator issued his
deci sion on January 2, 2002 in which he found in favor of Allstar

in the net anmount of $173, 341.°1 It is this award which JMB now

' Arbitrator Philip Inglis first found in favor of JMB on
its clains for work not perforned as per contract by Allstar in
t he amount of $70,941. Accordingly, M. Inglis essentially found
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seeks to vacate and All star seeks to confirm

Di scussi on

By its petition, JVMB avers that the arbitration award shoul d
be vacated because the arbitrator erred in (1) not awarding JVB
its attorneys’ fees on its affirmative clains, (2) failing to
find that the several partial releases barred Allstar’s clains
for an equitable adjustnent, and (3) failing to find that
Allstar’s claimfor inefficiencies was devoid of nerit.

It is clear and the parties agree that this action is
governed by the provisions of the Federal Arbitration Act, 9
US C 81, et. seq. Confirmation and vacation of arbitration
awards are determ ned under Sections 9 and 10 of the Act, which
reads as follows in relevant part:

89. Award of arbitrators; confirmation; jurisdiction;
procedure

If the parties in their agreenent have agreed that a

j udgnment of the court shall be entered upon the award made
pursuant to the arbitration, and shall specify the court,
then at any tinme within one year after the award is nmade any
party to the arbitration may apply to the court so specified
for an order confirmng the award, and thereupon the court
must grant such an order confirmng the award, and thereupon
the court nust grant such an order unless the award is
vacated, nodified, or corrected as prescribed in sections 10
and 11 of this title. |If no court is specified in the
agreenent of the parties, then such application may be nade
to the United States court in and for the district within
whi ch such award was nmade. Notice of the application shal
be served upon the adverse party, and thereupon the court

that Allstar was originally entitled to recover sone $244, 282
fromJMB. The arbitrator further denied JMB' s request for
attorneys’ fees and costs in the anount of $198, 373. 69.
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shal | have jurisdiction of such party as though he had
appeared generally in the proceeding....

810 Sane; vacation; grounds; rehearing

(a) In any of the follow ng cases the United States court in
and for the district wherein the award was nade may nake an
order vacating the award upon the application of any party
to the arbitration—

(1) Were the award was procured by corruption, fraud,
or undue neans.

(2) Where there was evident partiality or corruption in
the arbitrators, or either of them

(3) Wiere the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or of any other

m sbehavi or by which the rights to any party have been
prej udi ced.

(4) Were the arbitrators exceeded their powers, or so

inperfectly executed themthat a nutual, final, and

definite award upon the subject matter submtted was

not made.

(5) Were an award is vacated and the tine within which

the agreenent required the award to be made has not

expired the court may, in its discretion, direct a

rehearing by the arbitrators.......

Sone courts, including the Third Grcuit Court of Appeals

and others in this district, have al so recogni zed addi tional,
nonstatutory bases upon which a review ng court nmay vacate an

arbitrator’s award under the FAA. Roadway Package System |Inc.

v. Kayser, 257 F.3d 287, 291, n.2 (3d Cr. 2001). Such
addi ti onal grounds include where the award is “in manifest

di sregard of the law,” or is not “fundanmentally rational.” Id.,



qguoting Tanoma M ning Co. v. Local Union No. 1269, 896 F.2d 745,

749 (3d Gr. 1990) and Swift Indus., Inc. v. Botany Indus., Inc.,

466 F.2d 1125, 1134 (3d Gr. 1972).
It is thus patently clear that judicial review of an
arbitration award is extrenely narrow and severely limted.

Coltec Industries, Inc. v. Elliott Turbocharger G oup, Inc., Nos.

Gv. A 99-1400, 99-MC-36, 1999 W 695870, at *3 (E.D. Pa. Sept.

9, 1999), citing, inter alia, Miuitual Fire, Marine & Inland Ins.

Co. v. Norad Reinsurance Co., Ltd., 868 F.2d 52, 56 (3d Gr.

1989), and Anal gamated Meat Cutters & Butcher Wrknen of North

Amrerica v. Cross Bros. Meat Packers, Inc., 518 F.2d 1113, 1121

(3d Cr. 1975). A court may not overrule an arbitrator sinply
because it disagrees with the arbitrator’s construction of the
contract or because it believes its interpretation of the

contract is better than that of the arbitrator. News Anerica

Publications, Inc. v. Newark Typographical Union, Local 103, 918

F.2d 21, 24 (3d Gr. 1990). To be sure, district courts have

very little authority to upset arbitrators’ awards and an award
W Il be properly vacated only if there is absolutely no support
at all in the record justifying the arbitrator’s determ nations.

United Transp. Union Local 1589 v. Suburban Transit Corp., 51

F.3d 376, 379 (3d Gr. 1995); Personnel Data Systens, Inc. V.

QpenPl us Holdings PTY Ltd., No. Cv. A 00-MC 166, 2001 W 52546

at *1 (E.D.Pa. Jan. 18, 2001). Indeed, “manifest disregard of



the |l aw’ nmeans nore than error or m sunderstanding wth respect
to the law. Rather, “Manifest disregard of the | aw enconpasses
situations in which it is evident fromthe record that the
arbitrator recogni zed the applicable | aw, yet chose to ignore it.

Aetna Casualty and Surety Co. v. Dravo Corporation, No. Gv. A

97-149, 1997 W 560134 at *1 (E.D.Pa. July 31, 1997). Oher
courts have held that the “manifest disregard” principle neans
that the correct |egal standard nust have been so obvi ous that
the typical arbitrator would readily and instantly have perceived
it, the arbitrator nust have been subjectively aware of that
standard, and he nust have proceeded to ignore that standard in
fashioning the award. Coltec, 1999 W. 695870 at *5.

Accordingly, as long as the arbitrator has arguably construed or
applied the contract, the award nust be enforced, regardl ess of
the fact that a court is convinced that the arbitrator has

commtted a serious error. United Transportation, 51 F.3d at

379, quoting News Anerica Publications, supra.

In this case, JMB argues that by refusing to award it
counsel fees and to give credit for the partial releases, the
arbitrator here manifestly disregarded both the |anguage of the
agreenent between it and Allstar and the |legal principle that a
fact finder nust enforce the clear and unambi guous terns of an
agreenent. Petitioner further clainms that by inproperly

crediting the allegedly flawed testinony of Allstar’s



inefficiency expert witness, the arbitrator acted in manifest

di sregard of the | aw In partial support for these argunents,
JMB points to the arbitrator’s witten decision of August 1, 2001
which rejected its argunent that Allstar’s claimfor an equitable
adj ustment was barred by the execution of partial releases during
construction of the project:

After careful review of all docunents, including contract

| anguage and briefs witten by each Counsel, | do not find
that the process of signing partial releases, as part of the
requi sition paynment process, during the construction of the
project, bars respondent’s request. | wll agree with
respondent’s position that until the work is fully or nearly
conpl eted, assessnent of inpact of delays, work out of
sequence, stacking of trades, limtation of work areas, and
ot her affecting conditions that have an inpact on
productivity and schedul e can not be properly cal cul at ed.

| have studied the |egal argunments stated within Caimnt’s
brief and, although not an attorney, | do understand the
strictness of legal interpretation contained therein. 1In ny
opi ni on, however, it appears that these cases take a very
narrow vi ew and woul d not take into consideration the
conplexity of the work in performance of the contract on
this project.

Consi dering the contract requirenent for final paynent, and
that the subcontractor has not yet furnished to the
contractor a full and conplete rel ease and di scharge of al
liens, clainms and ot her demands relating to the subcontract
wor k, including materials furnished and work performed with
equi pnent used, and further considering that notices were
made by the subcontractor to the contractor, | will allow
damages relating to inefficiencies to be submtted in the
Arbitration proceedings by the respondent.

Contrary to Petitioner’s position, we find that this
| anguage evinces that the arbitrator carefully considered its

| egal arguments and the cited authority, but concluded that the



casel aw on which JMB relied was not on point with the instant
case. Likew se, we believe that the arbitrator acted within his
purview in considering the testinony of Allstar’s inefficiency
W tness, M. Minster. |Indeed, our review of M. Mnster’s
testinony indicates that he was quite ably cross-exam ned by
JMB' s counsel and it was therefore up to the arbitrator, as the
finder of fact, to determne the weight, if any, to be given his
testinony. Again, so long as there is sone support in the record
for the arbitrator’s determ nations, the award nust be uphel d.

G ven that we find that such sufficient support exists here, we
do not find that the arbitrator in this case manifestly

di sregarded the law in rendering his decision. Accordingly, the
arbitration award shall be confirnmed and the petition to vacate
deni ed.

An order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEFFREY M BROAN ASSOCI ATES, INC. : CVIL ACTI ON
vs. © NO. 02-MC- 15

ALLSTAR DRYWALL & ACQUSTI CS, | NC.

ORDER

AND NOW this day of April, 2002, upon
consideration of Jeffrey M Brown Associates, Inc.’s Petition to
Vacate Arbitration Award and the Cross-Mtion to Confirm
Arbitration Award of Allstar Drywall & Acoustics, Inc., it is
hereby ORDERED that the Petition to Vacate Award i s DEN ED and
the Cross-Motion to Confirmthe Arbitration Award entered on
January 2, 2002 is GRANTED for the reasons set forth in the

precedi ng Menor andum Opi ni on.

BY THE COURT:

J. CURTI S JOYNER, J.



